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a " local option" district, expresses the law so well on this subject that we make 
no apology for giving it a place here. 

Justice-of-the-peace law is so notoriously bad that the honorable justices who 
sat in this case deserve to be immortalized in these pages. It is refreshing to 
observe that the court in this case did not carry all the law in its head, but actu- 
ally examined the authorities. 

The following is the opinion : 

" We, John W. Lindsay and J. M. Senseney, after a careful examination of all 
the authorities practical, are of the opinion that a licensed liquor dealer who 
received at his place of business an order for liquor from a place in which he has 
no license, and fills it by selecting the liquor from his stock and delivering it to an 
express company, or other carrier, to be carried to the purchaser, does not violate 
the local option law, although the carrier agrees to collect and return the price. 
All the dealings between the buyer and seller were at Staunton, Virginia. There 
the offer of the buyer was received, accepted and acted upon, and there every act 
was done which it was intended the seller should do. The general property in 
the things sold there was passed to the buyer, by the delivering to the carrier of his 
own appointment, though he could not entitle himself to possession until he paid 
the price to the carrier. The carrier was his agent to receive the things sold at 
Staunton, Virginia, and was the agent of the seller to receive the price at Lex- 
ington, Virginia. We therefore dismiss the case and discharge the defendant." 

There are a few decisions of the lower Federal courts opposed, and one or two 
of the State courts— notably, Slate v. Four Jugs of Whiskey, 58 Vt. 140 (8. C. " State 
v. CNeii") — but on principle and by the great weight of authority, the law is 
correctly announced in the foregoing opinion. The cases are collected in note to 
22 L. R A. 426. 



Removal to Federal Court— Dismissal— Subsequent Suit in State 
Court.— The case of Mclver v. Florida Cent, etc R. Co. (Ga.), 36 S. E. 775, in- 
volved the novel question whether, when an action is removed under the Act of 
Congress, from a State court to a Federal court, followed by a voluntary dismissal 
by the plaintiff, a second suit for the same cause of action may be brought in the 
State court, or whether, when once removed, the entire cause of action is trans, 
ferred into the Federal court, thereby forever ousting the State court of any juris- 
diction in the premises. The case presented an additional feature, in that in 
the second suit damages were laid at a sum less than the minimum required to 
give the Federal court jurisdiction. But this was held not to affect the question. 

It was held in an elaborate opinion by Cobb, J., that the second action might 
be maintained in the State court. Simmons, C. J., and Little, J., dissented. 

Apparently, the only authorities on the subject are a previous Georgia case, 
Cox v. Railroad Co., 68 Ga. 446, and the Ohio case of Railroad Co. v. Fulton, 63 
N. E. 265, 44 L. R. A. 520. The former contains a dictum, to the effect that the 
subsequent action in the State court cannot be maintained, and this dictum is relied 
upon by the Ohio court in a decision adopting that view. The court in the prin- 
cipal case overrules its own dictum and disapproves of the Ohio decision. 

" When one brings an action in a court having jurisdiction to determine the 
same," says the court, "and is nonsuited or voluntarily dismisses the case, such 
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nonsuit or dismissal does not determine in any way the merits of the controversy ; 
and as a general rule the plaintiff may, if not barred by the statute of limitations, 
institute a similar suit in the same court, or in any other court having jurisdiction 
of the action, or he may adopt a different remedy appropriate to the cause of action, 
and enforce it in the court in which the first suit was brought, or in any other 
court having jurisdiction to enforce the same. In the language of one writer, a 
nonsuit 'is but like the blowing out of a candle, which a man at his own pleasure 
may light again.' 1 Freem. Judgm. sec. 201, citing March, Arbitraments, 215. 
See, also, 3 Bl. Comm. 296; Backer v. Railroad Co., 125 U. S. 555, 8 Sup. Ct. 
974, 31 L. Ed. 795 ; Homer v. Brown, 16 How. 354, 365, 14 L. Ed. 970 ; Smith 
v. Floyd Co., 85 Ga. 420, 11 S. E. 850; Phipps v. Alford, 95 Ga. 215, 22 S. E. 
152; Civ. Code, sec. 5043. 

" If an action had been brought in one of the courts of this State, and there 
nonsuited, or voluntarily dismissed or discontinued by the plaintiff, no one would 
contend that it might not be recommenced within due time in the same court, or 
in another court of this State having concurrent jurisdiction of the action. If a 
suit has been begun in the Federal court, and there nonsuited or discontinued, 
another suit on the same cause of action could certainly be brought in a State 
court having jurisdiction of such an actiou. The superior and city courts of this 
State are courts of concurrent jurisdiction with the circuit court of the United 
States of the district embracing the county where such superior or city courts are 
located, as to certain cases ; and there is no good reason why the rule applicable to 
State courts should not apply, merel hecause one is a State and the other a Federal 
court. 

"The Act of Congress provides that certain cases may be removed from the 
State court to the Federal court, but this does not mean that the cause of action 
is removed. The Act refers in terms to 'suit,' and not 'cause of action.' Until 
the State court is absolutely deprived of jurisdiction of a particular cause of 
action, it may take jurisdiction of and pass upon the same, with the exceptions 
above noted — that when the Federal court has taken jurisdiction the State court 
cannot take any action in connection with the same so long as the cause is pending 
in the Federal court. But when that court denies to the plaintiff a hearing, or 
fails for any reason to pass upon the sufficiency of his cause of action, he may 
bring the same again in the State court and invoke an adjudication of that court." 



